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INTRODUCTION

Children born after assisted reproductive
technologies (ART) (surrogacy) are exposed
to many risks that do not leave us indifferent.
There are negative precedents when children
are left without parental care, despite great de-
sire of their biological parents to take care of
them. This unfortunate practice is due to many
factors that underlie poor legal support of sur-
rogacy in Ukraine and requires detailed analysis
to develop a reliable legal regulation. The arti-
cle considers historical aspects of the origin and
formation of surrogacy and analyzes the first
cases that raised the issue of children born af-
ter ART. The legislation of Ukraine on surrogacy
is analyzed, and the gaps and limitations that
cause the violation of the rights and interests
of the participants in the surrogacy process are
identified. To create quality legislation, it is ne-
cessary to study the existing international prac-
tice of resolving disputes over children born
after surrogacy.

METHODOLOGY

The latest human rights in the field of the
new reproductive technologies are primarily
related to the synergetic approach. This is due
to uncertainty and the inability to predict syn-
ergistic movement in the development of both
legal relations and legislation. An interdisciplin-
ary approach will combine knowledge of legal
science and other social sciences, including
medicine and biology, especially in projected
development and unforeseen achievement. The
method of synthesis is used in the analysis of
the complexity of the subject, as theoretical and
legal relations include a wide range of subjects:
surrogate mother, parents-clients, health care
institution, surrogate mother’s husband, inter-
mediaries, guardianship authorities, etc. Finally,
of all methods used, the list of which is wide, we
should mention the method of hermeneutics,
which allows us to interpret the sources of law,
by the way, both as regulations and court pre-
cedents. The praxiological component of the
research is added by the method of sociological
survey, which was conducted according to the
author's questionnaires on the public position
on the legalization of the method of surrogacy
in Ukraine.

The purpose of this article is to investigate the
aspects of theoretical and legal regulation of sur-
rogacy in Ukraine.
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HISTORY OF ORIGIN AND FORMATION

OF SURROGACY

People’s natural desire to have children is one
of the oldest in the human history. However, the
problems of infertility also have a long history,
which is reflected even in biblical texts. One
bright example is the story of Sarah and Abra-
ham, who were married and could not conceive
a child. Hagar gave birth to a boy who was con-
sidered a child of Abraham and Sarah. This case
can be considered as surrogacy because the
couple used the womb of another woman to
have a child.

Similar examples can be found in the Code of
Hammurabi, which describes cases of infertility
in women and the possibility of using the womb
of a concubine (slave) to have children. This clear-
ly illustrates that surrogacy dates back to more
than 3,800 years ago. From ancient times, the
use of another's womb to conceive a child has
been acceptable in the case of female infertility.
The womb for rent (ventrem locare) to an infer-
tile couple is also known in Ancient Rome. After
birth, such a child was considered the child of an
infertile couple, which thus confirms that surro-
gacy in fact has always existed, but with the evo-
lution of mankind, the ways to conceive a child
in the womb of another woman have improved.

The inventor of in vitro fertilization (IVF) is
biologist Robert Edwards from the Cambridge
University, who was awarded the Nobel Prize in
Medicine. Robert Edwards performed IVF simu-
lations on mice and in 1972 was ready to use the
results in human reproductive biology.

Due to the research of the inventor, in 1978, in
England, Louise Joy Brown became the first child
in the world to have been born after conception
by IVF. Her mother suffered from infertility for a
long time. In 1977, she first underwent an expe-
rimental IVF procedure, which proved successful.
In 1980, the first surrogacy program was held in
the United States, culminating in the successful
conception and birth of a healthy boy. Five years
later, a successful gestational surrogacy took
place - the surrogate mother had no genetic re-
lationship with the child. The surrogate mother
was paid 10,000 USD for her services.

In surrogacy, the interests of the child born
after ART are the most important. In practice,
there are cases when the surrogate mother, af-
ter giving birth to a child, does not want to give
up the child to prospective parents. This raises
a number of extremely important issues. Such

Ne 6(62) /rpyaeqs 2021 WWW.REPRODUCT-ENDO.COM / WWW.REPRODUCT-ENDO.COM.UA



JIUIKYBAHHA HETUNTAHOCTI TA BATITHICTb

case happened in 1986. Melissa Stern, known as “Baby M, was
born in the United States via surrogacy. The child’s surrogate
(biological) mother refused to fulfill the contract concluded
between her and the couple. “A New Jersey Court ruled that
Whitehead was the child’s legal mother and declared surroga-
cy contracts illegal and invalid. However, the court assigned
custody of Melissa to the child’s biological father William Stern
and his wife Elizabeth Stern, and not to the surrogate mother”
[18]. Unfortunately, such cases are not uncommon, which em-
phasizes the relevance of the issue in the surrogacy process.

A similar case occurred in 1990 and the case of Johnson v.
Calvert took place in California in 1993. The surrogacy contract
stated that the surrogate mother would carry the child con-
ceived by the couple through embryo transfer, and after the
childbirth, she would give up the child to the couple for a fixed
fee (10,000 USD). Due to the misunderstandings, the parties
went to court. After hearing the evidence and arguments, the
trial court ruled that Mark and Crispina Calvert were the child’s
“genetic, biological, and natural” father and mother, and that
Anna had no “parental” rights to the child, and that the surro-
gacy contract was legal and enforceable despite Anna’s claims.
The court ruled that the child’s genetic parents were spouses,
the mother was Ms. Calvert, and the surrogate mother did not
have right to the child.

In the surrogacy process, the genetic connection of at least
one parent is important to recognize the child as genetically
related to the couple. Providing genetic material by a surro-
gate mother causes many problems related to moral, psycho-
logical, and later legal aspects [1, 13, 14, 16, 31-33]. That is why
we insist on inadmissibility of involving genetic material of a
surrogate mother. Today, Ukraine has become the center of
surrogacy in the world. This is due to a variety of reasons that
are extremely attractive to foreigners, but imperfect legislation
creates many problems, which usually affect children born af-
ter surrogacy. We must always follow the best interests of the
child as recognized in the national legal paradigm and the
whole civilized world. However, there are still many questions
to which there is no clear and simple answer. That is why it is
necessary to consider comprehensively all the risks that may
be encountered by the participants of the surrogacy process
and to focus on children as the greatest value.

LEGAL REGULATION OF SURROGACY IN UKRAINE

Today there is no international standard for regulating this
method of reproduction, so states personally determine this
by national legal policy. Table shows the features of legal reg-
ulation in terms of state legislation. As we can see, the policy is
ambiguous and includes both an absolute categorical prohibi-
tion and criminalization of the act, and the permissibility of all
types of surrogacy. The latter is generally typical for post-Sovi-
et states.

Today in Ukraine there is no single regulatory legal act that
would comprehensively regulate legal relations under study.
This is a major shortcoming that needs to be addressed im-
mediately as the dispersion of certain norms in the legisla-
tion contributes to their ambiguous interpretation and sub-
sequently to the abuse of their rights by the participants. In
the domestic legislation, there is not even a clear definition of

surrogacy. Different names for the method of ART under study,
such as “substitute motherhood” and “assisted motherhood”,
can be found in legislative acts. We believe that a single term
that could fully reflect the meaning of the process under study
should be unified [10, 28, 29]. “Surrogacy is the procreative
practice in which a woman gestates an embryo with which she
has no biological relationship for another person, eventually
relinquishing the child to the other party. This practice normal-
ly involves financial remuneration for the surrogate; when this
does not occur, it is called altruistic surrogacy” [3].

In the Civil Code of Ukraine, several articles regulate the issue
of ART. Art. 290 states that an adult has the right to be a donor
of reproductive cells. In Art. 281 p. 7 the legislator stipulates
that a woman or a man, having reached the age of majority,
has the right to undergo treatment for ART programs on medi-
cal grounds. This article is a reference to the order“On Approval
of the Procedure for the Use of Assisted Reproductive Techno-
logies” No. 787 of 2013. The order explains the principles of the
IVF process (namely the development and fertilization of the
embryo and its transfer to the uterus), i.e. outside the woman's
body. It is important to emphasize that the legislation estab-
lishes the examination procedure for a woman and a man who
plan to undergo the process under study. This is an important
element for the success of the process both for prospective
parents and surrogate mothers as it can eliminate certain prob-
lems (contraindications) at the initial stage. It is also important
that the legislator, although in the form of a recommendation,
emphasizes the transfer of no more than 1, 2 embryos into the
uterine cavity. This aspect is especially important given the
health of the prospective mother and the ethical aspect of
this multifaceted issue. The law also stipulates that “a surro-
gate mother must not have a direct genetic connection with
the child”. This rule is justified by the fact that if the surrogate
mother has a genetic connection with the child, then it can be
regarded as “human trafficking” punishable by criminal law
and inadmissible on moral and psychological grounds.

Today in Ukraine there is an age limit for a surrogate moth-
er: she must be an adult (18 years old). We believe that it is
necessary to change this approach and raise age limit to 20
years. This is due to the fact that a person at the age of 18 is
too young to make the decision to become a surrogate moth-
er. Such decision can lead to a difficult emotional and moral
process for the person, which is why raising the age limit at the
legislative level is justified. Ukrainian civil law does not set an
upper age limit for a woman who wants to become a surrogate
mother. If in the altruistic version of using this method it may
be admissible, then in the commercial version it seems that it
is necessary to set an upper age limit of 40 years. We justify
this upper age limit by a woman’s physical ability to reproduce,
which will have the negative impact on her physical health at
the least. Also, it should be borne in mind that before reaching
this age, the chances of having a healthy baby are higher, be-
cause after 40 years, pregnancy can provoke various diseases
for the woman.

Also, the same legislation stipulates that the future surrogate
mother must have her own healthy child. We believe that this re-
quirement is somewhat exaggerated as it restricts women's right
to become a surrogate mother in the absence of their own child,
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Table. Peculiarities of countries’legal requlation of surrogacy

Country All types are allowed

Austria
Germany
Norway
Sweden
France
Italy
Switzerland
Poland
Belgium
Ireland
Finland
(zech Republic
Japan
Australia
Great Britain
Denmark
Israel
Spain
(anada
Netherlands
India
Ukraine
USA
Georgia

+

+ (some states)

Russia

+

Belarus +

Kazakhstan +

which may be due to not the physical ability to have children, but
to social or other aspects that are related to the fourth generation
of human rights (child-free family). Thus, it is necessary to change
the domestic legislation on the outlined issue, which does not
correspond to the modern human rights in the globalized world.

In the Marriage and Family Code of Ukraine in Art. 56, p. 3, 4
it was stated that“A man who has given written consent to the
fertilization of his wife with the help of a donor is recorded as
the father of the child and has no right to dispute the record.
A wife who has given written consent to her husband for fertil-
ization and giving birth to the child by another woman (donor)
is recorded as the mother of the child and has no right to dispute
the record"”. This laid the basis for a certain legal regulation of sur-
rogacy in Ukraine [25]. General legal regulation is preserved to-
day. The Family Code of Ukraine in Art. 123, p. 2 declares that in
case of transfer of a human embryo conceived by a couple (man
and woman) as a result of using ART to another woman'’s body,
then the couple is the parents of the child. Thus, the legislator
regulates the origin of the child born after surrogacy.

24
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Forbidden

+ o+ o+ + o+t o+

Only altruistic (non-commercial)
allowed

There is no legal regulation,
although it is underway

+ o+ o+ + +

+ 4+ o+ o+ o+ o+

+ (some states)

It should be noted that the process of fertilization involves
many procedures that the future surrogate mother should
know as they are associated with risks to her health.

In the Law of Ukraine “Fundamentals of Legislation of Ukraine
on Health Care” in Article 48 Artificial Fertilization and Embryo
Implantation”it is stated that“the use of artificial fertilization and
embryo implantation is carried out on the medical grounds of
an adult woman with whom such a process is being performed,
subject to the written consent of the couple, ensuring the an-
onymity of the donor and medical confidentiality [12]. Surro-
gacy is also regulated by the Order of the Ministry of Health of
Ukraine “On Approval of Statistical Documentation on Assisted
Reproductive Technologies” No. 489 of December 10, 2001 [20].

Also, in the domestic legislation, it is established that the sur-
rogacy program is available only to the couple in the registered
marriage. We believe that such a norm does not correspond to
modern approaches to the new generation of human rights.
First of all, the requirement to register a marriage is exagger-
ated as people may live together for years and at the same
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time not want to register their relationship. We also
believe that a woman or a man who is single also
has the right to have children through the method
of surrogacy. For example, IVF of a single woman is
permissible, but in case of infertility, she is doomed.
That is why this legal approach needs to be changed
and allow a single man or woman to use the method
of surrogacy.

In foreign practice, the question arises about the
use of surrogacy by same-sex couples. We believe
that if a country allows the registration of marriages
of such couples, then the state and society are com-
mitted to the modern understanding of the family, so
the use of surrogacy is acceptable. In Ukraine at this
stage, society is not yet ready to recognize the union
of same-sex couples as a model of the family in mo-
dern perception, which is why now is not the time to
talk about the use of surrogacy by same-sex couples.

Somatic rights are such a sensitive legal issue that
it is possible to analyze it only by analyzing public
sentiment and the position of civil society. To do
this, we conducted a survey on the author's ques-
tionnaires. Respondents selected adult citizens of
Ukraine, held in four regions of the country (Lviv,
Kyiv, Odesa, Kharkiv).

On the question of approval of the current legal
policy, respondents' opinions were divided almost
equally, there is no general negativity of the public,
but approval is also not expected. The results are
shown in Figure 1.

However, regarding the permissibility of such
activities for foreigners, the majority of the public
considers it necessary to ban such practices. The
possibility of surrogate reproduction with a foreign
element is positively assessed by 126 people, against
267 negatives. The results are shown in Figure 2.

In our opinion, the issue of attitudes towards
women who agree to become surrogate mothers
is representative (Fig. 3). In total, 327 respondents
condemn or more likely to condemn, which is 73%
of respondents. This gives us reason to say that re-
spondents have an abstract view of legal policy,
but if the issue concerns a separate morally and
religiously discussed concept, they become more
categorical, and tend to have a negative attitude to
such practices.

Due to the extremely limited legal regulation of
surrogacy, special attention today needs to be paid
to the surrogacy contract, which should reflect all
key aspects of this legal relationship. The fate of the
child and the compensation to the surrogate moth-
er who bore the child depend on the existence of a
surrogacy contract. All objective risks that may occur
when using this method of ART should be noted as
this will protect against subsequent lawsuits, which
are unfortunately quite common today. Concluding
a quality surrogacy contract is especially important
for foreign citizens as this is always an additional risk

2%

50%
48%

mNo mYes mUndecided

Figure 1. Do you approve of legalizing surrogacy in Ukraine?

It should be banned for foreigners || GGG 5562
Positively | N N N 25.25%
Idonotcare | 15.63%

Difficult to answer ] 2.50%

0 0,2 0,4 0,6

Figure 2. Ukraine has become a world center of surrogacy, what is your attitude to this?

0,6

05 48.75%
04

03 26.88%

19.37%

0,1
5.00%
: B

Yes No, it's their choice Rather, yes Difficult to answer

Figure 3. Do you condemn women who agree to become surrogate mothers?

in surrogacy. Therefore, in order to establish the necessary recommen-
dations and conclusions, it is important to analyze the legal practice that
exists in cases related to surrogacy.

COURT PRACTICE OF RESOLVING DISPUTES

CONCERNING SURROGACY

Today, surrogacy is banned in many countries. These include countries
with strong Muslim traditions. In Europe, surrogacy is banned in Germa-
ny, France, Austria, Spain, Bulgaria, Luxembourg, Finland, Norway, Swit-
zerland, Slovenia, and Sweden.
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Indeed, the Federal Court of Justice of Germany in 2019 ruled
that a child born after surrogacy in Ukraine should be adopt-
ed by a couple from Germany despite the fact that in Ukraine
the authorities responsible for civil registration recorded the
German couple as the child’s parents in the birth certificate.
However, when the child was registered in Germany, a surro-
gate mother was recorded as the child’s mother in accordance
with German law. It should be emphasized that in Germany,
surrogacy is classified as a crime punishable both for medical
staff (doctors) and those who facilitated it. A similar situation
occurs in Switzerland. It is important that the above case is a
powerful precedent that can qualitatively solve the problem
with children born after surrogacy.

According to some researchers, in current debates there are
strong disputes whether surrogacy strengthens reproductive
rights (e.g. women’s right to choose, involuntarily childless
people’s reproductive rights, LGBTQ rights) or impedes them
(e.g. surrogates’'right to abortion or to keep the child) [8, 11, 21,
27,30, 34, 40]. As such, the ethical and political debates on sur-
rogacy are intrinsically intertwined not only with medical and
psychological risks, but also with issues concerning autonomy,
agency, and justice, as well as risks of coercion and exploitation
[4,15,17,19,22,37,38]. Moreover, the laws regulating surroga-
cy differ widely between countries [5, 6, 23, 35, 39].

Unfortunately, in world practice, there are cases when a child
having three mothers is left with none. This is a situation called
Baby Manji that happened in 2008.The Japanese couple signed
a contract with an Indian surrogate mother. The man had a ge-
netic relationship with the child and an anonymous woman
was the egg donor. A month before the baby was born, the
couple divorced and despite the fact that the husband wanted
to take the child, the ex-wife was against it. It was impossible to
determine the child’s citizenship and parenthood because as a
genetic father, a man could adopt a child, but under Japanese
law, a single man had no right to adopt a girl, and under Indi-
an law, a mother is considered the one who have given birth.
So, being between two legal systems, there was a real paradox
that was difficult to solve. Following trials in the Supreme Court
of India, custody of the child was given to the mother of the
biological father. As the problem of commercial surrogacy was
not regulated at the legislative level at that time, it became the
subject of discussion by Indian legal experts [24], which clearly
demonstrates the problems that exist in the issue under study.

The Constitutional Court of Portugal has rightly noted that
today the focus on the exclusive protection of women (sur-
rogate mothers) has somewhat shifted, despite the same set
of rights that are the most important and must be protected,
and for which the state has a special obligation - to protect
the rights of the child. In a deeply individualistic world, where
an increasingly utilitarian and hedonistic conception of a per-
son is easily recognized by science and medicine, it is import-
ant to remember that scientific evolution does not stem from
a simple individual and selfish interest, but rather a public
interest aimed at creating better conditions for humanity. It
does not seek to restrain the achieved progress, which is also
an achievement for humanity, but simply to ensure that the
momentum of identifying and overcoming barriers does not
break the particular weighing of values that in their individual
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and collective dimensions constitute the essence of a person.
The Court emphasizes the way in which the best interests of
the child are secured in the event of:

¢ a conflict which has led to a breach of contract;

e in decisions to terminate pregnancy;

o refusal to give up the child;

o (iv) refusal to accept the child after birth;

o death of the beneficiaries before the child’s birth [36].

We believe that in order to address the outlined problems
that exist in Ukraine, there should be an organization that will
control and monitor the use of surrogacy ART, which already
exists in some countries around the world. Such organization
would be analyzing the grounds for the process itself and mon-
itoring the fulfillment of the terms of the contract between the
prospective parents and the surrogate mother and, most im-
portantly, the future of the child born through this method.
After all, today the lack of quality state supervision over such
process has given rise to unlawful intermediary firms that cre-
ate extremely harsh conditions for surrogate mothers during
childbearing. Also, it should be noted that in commerecial surro-
gacy, there is a high chance of pressure on a surrogate mother,
who is vulnerable, as women often resort to such activity due
to lack of money, which is frequent in our country.

The European Court of Human Rights heard the case of
“Mennesson v. France” and “Labassee v. France” in 2014 on the
registration of children born through surrogacy as in that case,
they would acquire French citizenship. Non-recognition of the
children’s status at the same time worsens their position on in-
heritance, obtaining a French passport, and access to educa-
tional services. The court concluded that France had thereby
violated respect for privacy [18].

In 2019, such precedents again took place in the European
Court of Human Rights in the form of an advisory opinion.
From the Court's case history, it follows that Article 8 of the
Convention requires that domestic law offers the possibility
of recognizing the connection between the child born after
surrogacy abroad and the biological parent. In the Mennesson
case, the Court directly concluded that the absence of such
possibility violated the child’s right to respect for privacy that
is guaranteed by this provision. That is, the Court notes that its
judicial practice today puts an emphasis on the existence of
a biological connection between the child and at least one of
the designated parents [2].

The Court of Cassation of France in 2019 also concluded that
any act of civil status of French and foreigners drawn up in a
foreign country in the forms used in that country is authen-
tic. Exceptions include other existing documents or when the
documents, external data, or elements of the act itself after all
necessary checks establish that the act is irregular, falsified, or
that the facts stated in it are not true. In all decisions concern-
ing children, whether taken by public or private social welfare
institutions, courts, administrative authorities, or legislative
bodies, the best interests of the child shall be entitled to a pri-
mary consideration [7].

Therefore, in countries where surrogacy is banned, the
authorities must proceed from these principles, which are em-
phasized by the European Court, in order to protect the best
interests of the child and not to violate the Convention, which
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is especially important in today’s conditions when surrogacy
has developed. After all, it should be noted that the process-
es of legal recognition of the child are quite long, which also
negatively affects the legal status of the child. Today, the coro-
navirus pandemic has become an unexpected problem for
children born through surrogacy, as the country has closed
its borders, thus blocking the possibility for foreign parents
to pick up their newborn babies. In May alone, more than 100
children were expecting their parents from abroad in various
reproductive medicine centers. Thus, such a large number
of children born through surrogacy is primarily a sign of the
huge demand for these services in Ukraine, which is the basis
for revising the legal paradigm of the legal relationship under
study, making appropriate changes in current legislation, and
creating appropriate conditions for implementing this assis-
tive technology taking into account the best interests of the
child and complying with all obligations of the parties in this
legal relationship [27]. Indeed, the pandemic has caused many
problems for which we were not prepared, which is why today
we must accumulate all the legal capacity to overcome the ex-
isting problems.

CONCLUSIONS

The lack of specialized regulations causes the possibility
of abuse of rights or even criminal acts. Any participant of le-
gal relations in the field of surrogacy can become a subject of
fraudulent schemes. Moreover, there are no adequate social and
legal guarantees in national or international law for the protec-
tion and safeguarding of the parties of surrogate legal relations.
Currently, these relations are regulated by contract, but in a

system where the normative act dominates, such a provision is
unacceptable. We in no way encourage or tend to oppose the
method of surrogacy. However, the lack of regulation, if in reality
these relations receive practical application, is unacceptable. The
problem of infertility is not new. This worries people and push-
es them for its solution. Surrogacy has been there since biblical
times and helped couples feel the joy of parenthood. Evolution
and progress in the medical field have allowed people to have
a biologically native child through surrogacy. Today, Ukrainian
legislation cannot fully provide for this institution and needs
significant improvement, and the aspect that our state has be-
come a center of surrogacy only emphasized the importance of
legislative changes. Judicial practice related to surrogacy stands
upon the best interests of the child, but legal proceedings take
years underlying the need to develop certain international rules
on the fate of a child born through surrogacy. Due to the global
pandemic, access to justice has undergone a negative impact,
which is reflected on people’s lives. That is why today it is import-
ant to create the best conditions to protect the best interests of
children born through surrogacy.

Judicial practice related to surrogacy stands upon the best
interests of the child, but legal proceedings take years under-
lying the need to develop. In general, a survey of the Ukrainian
public indicates that they do not approve of this reproductive
method, have a negative attitude towards women who agree
to become surrogate mothers, and consider it necessary to
ban foreigners from using this method in Ukraine. We believe
that it is still necessary, albeit post factum, to hold public dis-
cussions on this issue, if the national legislator considers it ne-
cessary to maintain legalizing legislation.
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SURROGACY IN UKRAINE: THEORETICAL AND APPLIED PROBLEM
Literature review
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.M. Zharovska, doctor of juridical sciences, professor, Department of Theory, History and Philosophy of the Law National University“Lviv Polytechnic’, Lviv
N.V. Ortynska, doctor of juridical sciences, professor, Department of Theory, History and Philosophy of the Law National University “Lviv Polytechnic’, Lviv

The article analyzes the Ukrainian experience of carrying out the procedure of surrogacy.

The modern world does not stand still constant progress in all spheres of human activity has given rise to a large number of new rights that have entered the fourth generation of human rights.
Surrogacy belongs to the newest generation of human rights, despite the fact that it has a long history of its origin and development, which can be traced back to biblical texts, the laws of King
Hammurabi and others. The use of another woman's womb was acceptable for couples wha could not conceive their own child. It clearly illustrates the existence of surrogacy, which has more than
3,800 years.

The article analyzes the progressive development of modern technology of IVF, which has opened new opportunities for humanity in case of infertility to have biologically native children. The
main problems that exist in the research institute, which are related to each participant of the procedure, are highlighted. The analysis of foreign judicial practice is carried out, which allows to form
certain conclusions that will have practical application in domestic realities. The legal requlation of surrogacy is considered, the need to change the age requirement for a surrogate mother and the
requirements for the presence of a native child for the future surrogate mother are emphasized. Today, this institution is of particular importance to humanity, as there are many cases of infertility
among couples who want to have a child and surrogacy becomes the only chance for them to have a biologically native child.

The urgency of the outlined topic is intensified due to the fact that Ukraine has become a real center of surrogacy due to the availability of the procedure and loyal legislation, which allows for

an altruistic and commercial form of its conduct. However, the low level of requlation of surrogacy has had a negative impact at all stages of the procedure and needs immediate improvement in
order to preserve the interests of each participant, but above all, the child born with this method of assisted reproductive technology. The importance of all the issues outlined s also intensified in
connection with the coronavirus pandemic, which has brought many problems into the research institute.

Keywords: surragacy, assisted reproductive technologies, fourth generation of human rights.

CYPOTATHE MATEPUHCTBO B YKPATHI: TEOPETUKO-NPUKNAHA MPOBNEMA
Ornap nitepatypu

B.C. bnixap, A. dinoc. H., npodecop, AnpexTop IHCTUTYTY ynpaBNiHKA, ncuxonorii Ta 6e3nexi JIbBIBCbKO0 AepxaBHOTO YHIBEPCUTETY BHYTPILLHIX Cpas, M. [bBiB
.M. XapoBcbKa, 1. lopua. H., npodecop kadeapy Teopi, icTopii Ta dinocodii npaga HauioHansHoro yHiBepcuteTy «/lbBiBcbKa nonitexHika, M. JIbBiB
H.B. OpTuHcbKa, . topua. H., npodecop kadeapu Teopil, icTopii Ta dinocodii npasa HaujoHanbHoro yHisepcuTeTy «/lbBiBCbKa noniTexHika», M. JIbBiB

(7aTTA aHani3ye yKpaiHCbKWii AOCBIZ NPOBEACHHA NPOLEAYPY CYPOTATHOTO MaTepUHCTBA.

(yyacHMiA CBIT He CTOITb Ha MicLli, NOCTiiHiA MPOrpeC Y BCix LApUHaX 0ACHKOT AiANbHOCTI NOPOANB BENKY KINbKICTb HOBITHIX NPaB, LLO YBIMALLN O YETBEPTONO MOKOMIHHA NPAB MHOANHM.
(yporaTHe MaTepUHCTBO HaNleXwTb 10 HOBITHBOTO MOKOIHHA NPaB JII0ANHY, MONPY Te LU0 Ma€ 0By iCTOPit0 CBOTO 3apO/eHH Ta PO3BITKY, LLIO MOXHA NPOCTEXWTH Luie 3 6I0NiiAHIX TeKCTiB,
3aKOHIB LIAPA XaMmypani Ta iH. BUKopUCTaHHA NoHa uy»oi iHKW byno NPUIHATHUM ANA Nap, AKi He MOV 3auaTyt BIACHY ATUHY, L0 ACKPABO INIOCTPYE iCHyBaHHA CYpOraTHONO MaTepuHCTBa,
AKe Haziuye noHaz 3800 pokis.

Y CTaTTi Np0aHani3oBaHo NOCTyNanbHuiA PO3BUTOK CY4ACHT TeXHONOTTT eKCTPaKOPNOPaNbHOTo 3aniAHeHHS, L0 BiAKPUB HOBI MOXMBOCTI ANA IOACTBA B pasi be3nniaaa matu bionoriyHo
PiAHUX AiTeit. BUcBITNEHO OCHOBHI Npo6AeMM, AKI iCHYIOT Y AOCAIXYBaHOMY IHCTUTYTI CYpOraTHOrO MaTepUHCTBA Ta NOB'A3aHi 3 KOXHYM YUacHUKOM npoLiedypy. [TpoBejeHo aHani3 iHoemHoi
CYR0BOI MPKTHKY, LLIO L03BOAAE CHOPMYBATIA NEBHI BUCHOBKM, AKI MATUMYTb NPAKTUUHE 33CTOCYBAHHA Y BITUM3HAHUX PeaniaX. Po3rAHYTO NpaBOBE PeryioBaHHA CypOraTHoro MaTepuHCTBa,
aKLEHTOBAHO Ha HeoOXiAHOCT 3MiHI BIKOBOFO LieH3y ANA CypOraTHO Marepi Ta BUMOTY LL0AI0 HAABHOCTI PifHOT AUTUHY ANA MalibyTHBOT CyporaTHoi Marepi.

(bOroAHi Leit IHCTUTYT Mae 0CoBAMBY 3HAUYLLICTb ANA NTIOACTBA, OCKINBKIA ICHYE BEMMKA KINbKICTb BUNaAKiB 6e3nniaaA y nap, AKi 6axaiotb MaTy AiTeit, | CyporaTHe MaTepUHCTBO CTa€ EANHIM
LUAHCOM ZLNA HUX MaT¥t 60N10riUHO PiaHY AUTUHY. AKTYaNIbHICTb OKPeCTIeHOi TeMaTUKIA NOCATIOETbCA 3 OTNIARY Ha Te, LU0 YKpaika CTana CnpaBHiM LHTPOM CYpOraTHOro MaTepuHCTBa 3aBAAKN
JOCTYNHOCTI NPOBEACHHA NPOLEAYPY Ta NOANbHOMY 3aKOHOAABCTBY, AIKe JO3BOIIAE aNbTPYICTUYHIMIA Ta KOMEPLHWIA BUA i NpoBeAeHHA. MpaTe HU3bKHi PiBeHb PErynioBaHHs CyporaTHoro
MaTepUHCTBA HEraTUBHO N03HAUMBCA Ha BCX eTanax NPOBeAeHHA NPOLEAYPY Ta NOTPEOYE HeraitHoro BAOCKOHANEHHA 33414 30epexeHHs iHTepeciB KOXHOO i yuacHika, ane Hacamnepes —
JAUTUHY, HAPOAXEHOI 33 J0MOMOI0H0 LIbOTO METOZY AOMOMIXHOI Penpo/yKTUBHOI TexHONOTiT. Takox BAKIMBICTb yCix OKpeCeHuX MUTaHb iHTEHCUQIKYETHCA Uepe3 MaHemilo KOPOHaBIpyCy, Aka
BHen1a Oarato npo6nem y A0CAImKyBaHNiA IHCTUTYT.

KntouoBi cnoBa: cyporatHe MatepuHCTBO, A0NOMiXHI PenpoayKTUBHI TeXHONONTT, YeTBepTe MOKONIHHA NPaB MOANHI.

CYPPOTATHOE MATEPUHCTBO B YKPAMHE: TEOPETUKO-MPUKNALHASA MPOBEMA
0630p nuTeparypbl

B.C. bauxapb, 4. dunoc. H., npodeccop, AnpekTop UHCTUTYTa ynpaBAeHis, NCUXONOr 1 6e30macHocTi JTsBOBCKOTO roCYapCTBEHHONO YHUBEPCUTETA BHYTPEHHUX AN, T. /lbBoB
I1.M. XapoBckas, . topuzl. H., podeccop Kadeapbi Teopyu, UCTop M GUI0CodMMA Mpasa HaLMOHANbHOTO YHIBEPCUTETA «/TbBOBCKAA MONMTEXHNKa, T. [IbBOB
H.B. OpTuHcKas, 41 opuA. H., Npodeccop Kadeapbl Teopiuy, UCTOPHM 1 GUII0COGUH Npasa HauuoHanbHoro yHuBepcuTeTa «/lbBOBCKaA NONUTEXHUKa, . JIbBOB

(TaTbA aHa/131pyeT OMnblT NPOBEAeHUA NPOLEAYPbI CYPPOrdTHOTO MdTEPUHCTBA.

(COBpeMeHHbIVi MUp He CTOUT Ha MecTe, NOCTOAHHBIN NPOrpecc Bo BCex Chepax YenoBeueckoil AeATeNbHOCTY MOPOAIT MHOXeCTBO HOBEIALLVX NPaB, BOLUEALLYX B YETBEPTOE MoKoNeHMe
NpaB uenoBexa. (ypporaTHoe MaTepUHCTBO OTHOCUTCA K HOBEIALLIEMY MOKONIEHIIO NPAB YeNoBeka, HeCMOTPA Ha TO YTO MeeT AONTYI0 CTOPHUI0 CBOETO 3aPOXAEHNA 1 PA3BUTIAR, UTO MOXHO
NPOCeAWTb eLLle U3 61bneiickwx TeKCToB, 3aKoHOB LiapA Xammypany 11 np. /cnonb3oBaHue 10Ha Uy XeHLLMHbI Obino NpuemaembiM A Nap, KOTOPbIe He MOMN 3a4aTb COBCTBEHHOTO
pebeHKa, UTo APKO WAMKOCTPUPYET CYLLIECTBOBAHIE CYPPOrATHOTO MaTePUHCTBA, HacUTbIBaIOLLEro 6onee 3800 net.

B cTaThe npoaHanu31poBaHo nocTynateNibHoe passyTyie COBPEMEHHOIA TEXHOMOTAN SKCTPAKOPNIOPANbHOTO OMNOAOTBOPEHNA, OTKPbIBLLEE HOBble BO3MOXHOCT ANIA YENIOBEYECTBA B CTy4ae
becnnioana IMeTb uonoruecki poaHbix AeTei. OCBELLIEHbI OCHOBHbIE MPO6IIEMbI, CYLLIECTBYIOLLME B UCCTIEAYEMOM HHCTATYTe CYPPOTTHOTO MaTePUHCTBA, KOTOPbIE CBA3aHbI C KAXAbIM
YYACTHUKOM NpoLieAypbl. TPOBEIEH aHany3 MHOCTPAHHOI CyneBHOi NPAKTHKH, KOTOpbIA MO3BONIAET CHOPMUPOBATL ONpezeneHHbie BbIBObI, MMeloLL{1e NPAKTUUeCKOe NpUMeHeHMe

B OTEUECTBEHHbIX peanyax. PaccMoTpeHo NpaBoBoe PerynpoBaHie CypporaTHoro MatepuHCTBA, akLeHTPOBAHO Ha HEODXOAMMOCTY U3MeHeHIA BO3DACTHOTO LieH3a ANA CypporaTHoii MaTepu
11 TpeboBaHIA OTHOCHTENIHO HaNMYIA POAHOTO pebeHKa AnA ByayLLeit cypporaTHoit MaTepi.

(erofIHs 10T UHCTUTYT UMEET 0CO0YI0 3HAUMMOCTb AT1A UYEN0BEYECTBA, MOCKOMbKY CYLLIECTBYET B0/IbLLIOE KONMYECTBO CTyUaes OECTOAMs y nap, KeNaLLux UMeTb AETeil, 1 CypporaTHoe
MATepUHCTBO CTaHOBHTCA eAUHCTBEHHbIM LUAHCOM ANIS HIX UMETb DMON0TAYECKI POAHOTO PebeKa. AKTYalbHOCTb JaHHOV TEMATUK YCUIMBAETCA B CBA3M C TeM, UTO YKpauHa CTana
HACTOALLM LIEHTPOM CYPPOTaTHOrO MaTePUHCTBA MO MPYUYIHE AOCTYTHOCTU POBEAEHNS MPOLIEAYPbI 1 NOATBHOTO 3aKOHOAATENbCTBA, MO3BOAIOLLIENO ANIBTPYUCTUYECKHIA 1 KOMMEpUECKHii
B ee npoBeaeHis. OHAKO HU3KIY YPOBEHD PEryMPOBaHILA CyPPOTaTHOTO MaTEPUHCTBA OTPYLIATENHO OTPA3WICA Ha BCEX 3TaNax NPOBELEHNS MPOLEAYDbI 1t TDEOYET HeMeAIEHHOO
YCOBEPLUEHCTBOBAHIA /1714 COXPaHEHWA UHTEPECOB KaXJI0T0 ee YUaCTHYIKA, Ho MPEXIe BCEro — pebenKka, POAEHHONO C MOMOLLbIO 3TOT0 METOAa BCIOMOTTeNbHOIA PenpoayKTUBHOI
TEXHOMOTUN. Takie BaXHOCTb BCeX 0003HaueHHbIX BOMPOCOB MHTEHCUOUUMPYETCA B CBA3N C NlaHeMYeli KODOHABYPYCa, KOTOPaA BHECTA MHOTO MPOOTIEM B 13yUaeMblit MHCTUATYT.

Kntouesble cnoBa: CypporaTHoe MaTepuHCTBO, BCNOMOTATENbHbIE DENPOAYKTUBHbIE TEXHONOMA, YETBEPTOE MOKONEHWE NPAB UENOBEKA.
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